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©ntteb States Court ot Appeals! 

DISTRICT OF COLUMBIA 

October Term, 1945 


No. 9118 

Robert Noble, appellant 


v. 

C. O. Botkin, Superintendent, District of Columbia Jail, 

APPELLEE 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEJCENT OF THE CASE 

The appellant is one of the defendants in the so-called sedi¬ 
tion case (United States v. McWilliams, et oZ., No. 73,086 on 
the criminal docket of the District Court of the United States 
for the District of Columbia). His petition alleged this fact 
and the fact that he is a defendant in a total of three indictr 
ments pending in the District Court of the United States for 
the District of Columbia (Appendix 6). He was brought to 
the District of Columbia from the Federal Penitentiary at 
Lewisburg, Pennsylvania, on a writ of habeas corpus ad prose¬ 
quendum, for trial in the sedition case. The trial of that case 
began in April 1944, and was interrupted the following De¬ 
cember by the death of the trial justice. Some months there¬ 
after while still in jail the appellant filed a petition for release 
on habeas corpus. He stated in addition to the facts herein¬ 
before set out that he had been convicted in a United States 
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District Court in California of a federal offense and that the 
conviction had been reversed. (Presumably a new trial would 
be in order.) He further stated that he had been convicted of 
an offense against the State of California in a state court there 
and was under sentence therefor. The petition contained no 
allegation attacking his detention for trial in the sedition case, 
except an attack on the means whereby he had been brought 
here; that is, an attack on the jurisdiction of the District of 
Columbia courts to issue writs of habeas corpus ad 'prosequen¬ 
dum for execution outside the territorial limits of the District 
of Columbia. 

To this petition a return and answer was filed (Appendix 12), 
which set out among other things that the precise contentions 
urged had been decided before by the District Court in Noble 
v. Botkin, Habeas Corpus No. 2726, which had been unsuccess¬ 
ful through all the courts, including the United States Supreme 
Court. 

The court found as facts the facts hereinbefore stated and 
concluded as matters of law that the writ of habeas corpus 
ad prosequendum was properly issued and that the detention 
of the prisoner by virtue thereof was lawful. It accordingly 
dismissed the petition (Appendix 16). 

ARGUJCENT 

It has been decided in this jurisdiction that the District of 
Columbia courts have authority to issue writs of habeas corpus 
ad prosequendum effective outside the District of Columbia. 
Downey v. United States, 67 App. D. C. 192, 91 F. (2d) 223. 
Accordingly the appellant was lawfully confined in the District 
Jail. This being so, any injuiry into the prosecutions of the 
appellant elsewhere and for other offenses is irrelevant. The 
petition was accordingly properly denied. Pelley v. Botkin, 
No. 8925 Court of Appeals D. C., decided November 13,1945. 
Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys jor Appellee. 
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In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2887 

[Filed July 2, 1945. Charles E» Stewart, Clerk.] 

In re Robert Noble 

PETITION FOR WRIT OF HABEAS CORPUS 

The petition of Robert Noble shows unto the court the fol¬ 
lowing: 

1. He is a citizen of the United States and is unlawfully re¬ 
strained of his liberty at the Washington Asylum and Jail by 
C. 0. Botkin, Superintendent. 

2. Petitioner says that in July, 1942, he was convicted in the 
United States District Court for the Southern District of Cali¬ 
fornia for seditious activities and that he is now serving said 
sentence in the Washington Asylum and Jail. Petitioner says 
further that on October 22,1942, he was convicted in the State 
Court of California of violating the Subversive Organization 
Registration Act (Stats. 1941, ch. 183) and was sentenced to a 
term of five years to take effect upon the expiration of the sen¬ 
tence imposed in the Federal Court. Petitioner says on April 
24, 1945, the District Court of Appeal of the State of Califor¬ 
nia in and for the Third Appellate District, reversed that con¬ 
viction due to the fact that petitioner’s constitutional rights 
were violated. 

3. Petitioner says that he was brought to the District of 
Columbia, by virtue of a writ of habeas corpus ad prosequendum 
due to the fact that he is a defendant in the so-called sedition 
trial. In fact, three indictments have been returned against 
him and they are still pending in this Court. Petitioner says 
that his detention is unlawful and he is entitled to his im¬ 
mediate release for the following reasons: 

( 6 ) 
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(1) There was no authority in law for issuing the writ of 
habeas corpus ad prosequendum in that the Distract Court of 
the United States for the District of Columbia is without power 
to issue a writ of habeas corpus ad prosequendum for a person 
confined outside the limits of the District of Columbia and it 
follows, therefore, that the writ of habeas corpus ad prose¬ 
quendum was without legal foundation, and hence the peti¬ 
tioner is confined in the Washington Asylum and Jail as one 
of the penal institutions of the United States and is serving 
his sentence imposed in the State Court of California and 
therefore he can litigate in the District of Columbia aU ques¬ 
tions affecting the legality of his conviction in the Feder 


Court in California. 

(2) In Section 315, Title 11, 


D. C. Code (1940 Edition) we 


find: 

The said supreme court (now the district court) may 
in its appropriate special terms issue writs of quo war¬ 
ranto. mandamus, prohibition, certiorari, injunction, 
prohibitory and mandatory, ne exeat and all other writs 
known in common law and equity practice that may be 
necessary to the effective exercise of its jurisdiction. 
4ny justice of said court may issue writs of habeas 
corpus to inquire into the cause of detention or to dis¬ 
charge on giving bail. 

It has been argued that Downey vs. United States, 67 U. S. 
Appeals D. C. 192; 91 F. (2) 223, is authority for the proposi¬ 
tion that the courts of the District of Columbia can issue writs 
of habeas corpus ad prosequendum and having done so the 
prisoner cannot litigate in the District of Columbia matters 
relating to the validity of his detention. The Downey case said 


The judges of the District Court of the United States 
for the District of Columbia have power to issue writs 
of habeas corpus. 

It may be argued that the statute permitted issuance of “writs 
of quowarranto * * * and all other writs known in com- 
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mon law and equity practice that may be necessary to the 
effective exercise of its jurisdiction” gives authority to issue 
writs of habeas corpus ad prosequendum. However, that can¬ 
not be, since we find in the statute this general term, ‘‘Any jus¬ 
tice of said court may issue writs of habeas corpus to inquire 
into the cause of detention as to discharge on giving bail.” 

(3) It is obvious that the intention of the Congress was to 
qualify the general statement by the specific statement relating 
to wTits of habeas corpus and limiting the District (then Su¬ 
preme) Court of the District of Columbia to the issuance of 
writs of habeas corpus and subjiciendum as other federal dis¬ 
trict courts are limited by Section 452 of Title 28, U. S. C., 
w’hich provides: 

The several justices of the Supreme Court and the 
several judges of the circuit courts of appeal and of the 
district courts within their respective jurisdictions, shall 
ha-ve power to grant writs of habeas corpus for the pur¬ 
pose of an inquiry into the cause of restraint of liberty. 

It is apparent that the authority conferred is the issuance of 
writs of habeas corpus and subjiciendum. Nowhere in the fed¬ 
eral Habeas Corpus Act are other federal district courts given 
power to issue writs of habeas corpus ad prosequendum. The 
reason is obvious for if the person to be prosecuted is in the 
jurisdiction he can be arrested and tried. If not in the juris¬ 
diction, then the process of the court cannot reach him, for 
Sections 452 also provides: 

A circuit judge shall have the same power to grant 
writs of habeas corpus within his circuit that a district 
judge has within his district. 

It has been uniformly held that “within his district” or “within 
their respective jurisdictions” refers to territorial jurisdiction 
and a district court has power to grant writs of habeas corpus 

only within its own jurisdiction. See: 

Jones v. Biddle, 131 F (2) 853; 319 U. S. 7S0. 

Ranch v. Hiatt, 50 Fed. Supp. 534. 

Ex parte Kenyon, 5 Dill 385, 14 Fed. Cas. No. 7720. 

Ex parte Couyet, 175 Fed. 230. 
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(4) It is contended that when petitioner was brought from j 
the United States Penitentiary, Lewisburg, Pa., to the District | 
of Columbia, it was a process that was without legal founda¬ 
tion. If petitioner was confined in any institution in the Dis¬ 
trict of Columbia, or perhaps in the D. C. Reformatory at Lor- j 
ton, Virginia (part of the penal system of the District of Co¬ 
lumbia), then the writ would lie. However, civil process is 
not legal outside the limits of the District of Columbia except | 
in a limited number of cases set forth in the statutes. These 
cases have no application here. There was no authority in j 
the District Court of the United States to issue a writ of habeas j 
corpus ad prosequendum. If that is so then petitioner is en¬ 
titled to litigate in the District Court of the United States for 
the District of Columbia all matters as to the validity of his j 
detention. 

(5) Petitioner says that the sentence and conviction in the j 
federal court in California is null and void for the reason that 
his constitutional rights were violated in the following respects: 

(a) He was not permitted to obtain counsel of his own j 
selection nor did he waive counsel within the language of! 
Glasser v. United States, 315 U. S. 60; and therefore the court j 
lost jurisdiction and could not proceed to judgment. 

(b) The conviction in the State Court constituted violation! 
of the 1st amendment in that petitioner w^as exercising only j 
the right of free speech. See: 

Hartzel v. United States , 322 U. S. 680. 

Near v. Minn., 283 U. S. 697. 

Bridges v. Calif . 314 U. S. 252. 

(c) Petitioner’s rights wrere violated in that he did not have 
effective assistance of counsel as contemplated by the 6th i 
amendment, in that his counsel were coerced and intimidated 
by the prosecuting officials and were swayed by the mass hysteria! 
arising from the prosecution of petitioner; and furthermore 
that, without the knowledge or consent of the petitioner, coun-j 
sel abandoned an appeal due to coercion practiced upon them 
by prosecuting officials, and petitioner did not acquiesce in the! 
abandonment of the appeal. 
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(d) Petitioner says that his constitutional rights were vio¬ 
lated in that he was not able to call witnesses in his own behalf, 
in that the publicity was so great and the feeling so strong 
as a result of the mass hysteria, the witnesses were afraid to 
testify on behalf of petitioner for fear of reprisals. Petitioner 
says further that he was paraded through the streets of Los 
Angeles handcuffed and a public spectacle made of him, and 
the press and radio were constantly denouncing petitioner and 
others tried with him; and that, in view of the circumstances 
and the feeling engendered, petitioner was unable to obtain a 
fair trial within the meaning of the constitutional provision. 
In this connection petitioner calls attention to the case of 
Frank v.'Mangum, 237 U. S. 309, and Powell v. Alabama, 287 
U. S. 45. 

(e) Petitioner says that the indictment in the District Court 
for the Southern District of Californina charging violation of 
the provisions of Section 33 of Title 50 of the Lnited States 
Code (sometimes known as the Espionage Act of 1917) contrary 
to the provisions of Section 34 of Title 50 of the United States 
Code prohibiting conspiracies to violate the provisions of Sec¬ 
tion 33 of that Title, was null and void in that Section 34 of 
Title 50 U. S. Code is unconstitutional inasmuch as the said 
statute is in violation of the Fifth and Sixth Amendments to 
the Constitution of the United States. Petitioner says further 
that Sections 32 and 33 of Title 50, U. S. Code were repealed, 
by implication, by the Alien Registration Act of 1940 (54 Stat. 
670), and by the Selective Service Act of 1940 ( 54 Stat. 885). 
Petitioner says further that the Espionage Act of 1917 is un¬ 
constitutional and void, being an attempt on the part of 
Congress to revive the law of constructive treason, sedition, and 
seditious libel, which revival is barred, by implication, by the 
treason clause (Art. Ill, Sec. 3) of the Constitution of the 
United States. Petitioner calls attention to the following 
cases: 

Connolly v. Gen. Const. Co., 269 U. S. 385. 

Ckamplin Rejg. Co. v. Commonwealth, 286 U. S. 210. 

United States v. Brewer, 139 U. S. 278.’ 

Doe v. United States, 253 Fed. 903. 
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Deason v. United States, 254 Fed. 259. 

Pierce v. United States, 252 U. S. 239. 

Hartzel v. United States, 322 U. S. 680. 

Wherefore, petitioner prays: 

1. That writ of habeas corpus issue from this Court directed 
to C. 0. Botkin, Superintendent of the Washington Asylum and 
Jail, commanding him to produce the body of petitioner before 
this Court on a day and at an hour named in said writ to show 
cause, if any he has, why petitioner should not be released from 
custody. 

2. Aoid for such other and further relief as the circumstances 
of the case may require and that to this Court may seem just 
and proper. 

Robert Noble, 

Robert Noble. 

• 

James J. Laughlin, 

James J. Laughlin, 

National Press Bldg., Counsel for Petitioner . 

Subscribed and sworn to before me this 2nd day of July, 1945. 

Charles E. Stewart, 

Clerk. 

By James N. Menendez, 

Deputy Clerk. 
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In the District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2887 
Robert Noble, petitioner 

: V. 

C. O. Botkin, Superintendent of the Washington Asylum 

and Jail, respondent 

[Filed July 9,1945. Charles E. Stewart, Clerk] 
return and answer to petition for writ of habeas corpus 

Comes now C. O. Botkin, Superintendent of the District of 
Columbia Jail, Washington, D. C., respondent herein, by his 
attorney 0. John Rogge, Special Assistant to the Attorney 
General of the United States, and makes his return to the 
writ of habeas corpus issued herein and makes answer to the 
numbered paragraphs of the petition filed herein as follows: 

1. Respondent admits the allegation of citizenship but 
denies that the petitioner, Robert Noble, is unlawfully de¬ 
tained at the Washington Asylum and Jail. 

2. Respondent admits that petitioner was convicted and 
sentenced in July 1942 in the United States District Court for 
the Southern District of California, but avers that he is with¬ 
out knowledge or information respecting the circumstances of 
the petitioner’s conviction in a state court in California. 

3. Sub (1). Respondent admits that petitioner was brought 
to the District of Columbia under a writ of habeas corpus ad 
prosequendum but denies that the petitioner’s detention in the 
District of Columbia is unlawful and, further, denies that the 
District Court of the United States for the District of Colum¬ 
bia was without power to issue the said writ of habeas corpus 
ad prosequendum. Further answering Paragraph 3, Sub (2), 
(3), and (4), respondent avers that,‘apart from statutes 

( 12 ) 
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quoted, the remaining statements represent the conclusions 
of the petitioner and not statements of fact. 

3. Respondent denies the allegations of Paragraph 3, Sub 
(5), Sub (a), (b), (c), (d), and (e), insofar as they relate to 
conviction in the District Court for the Southern District of 
California and avers that he is without knowledge as to mat¬ 
ters pertaining to conviction in the State Court of California. 

Further answering, the respondent says that the allegations 
made and questions raised by the petitioner herein have been 
heretofore adjudicated and decided adversely to him in this 
Court in Noble v. Botkin, Habeas Corpus No. 2726, petition 
dismissed and writ discharged on August 18, 1944, by Justice 
Goldsborough; appeal dismissed by D. C. Court of Appeals 
December 5, 1944; and certiorari denied by U. S. Supreme 
Court on June 8,1945. 

Respondent, by reference, offers in support of this return 
and answer the Memorandum of Authorities tendered with 
his return and answer to the petition in Noble v. Botkin, No. 
2726, referred to above. 

Respondent, in further answer to the petition, says that 
the petitioner is in his lawful custody under authority of a 
writ of habeas corpus ad prosequendum issued out of this 

Court, 

Wherefore, the premises considered, the respondent prays 
that the writ of habeas corpus heretofore issued herein be dis¬ 
charged, the petition dismissed, and the petitioner remanded 
to the custody of the respondent. 

C. O. Botkin, 

C. O. Botkin, 

Respondent . 

0. John Rogge, 

O. John Rogge, 

Attorney for Respondent. 
A. E. Gottshall, 

A. E. Gottshall, 
Attorney, Department oj Justice. 


In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2887 

Robert Noble, petitioner 
v. 

C. 0. Botkin, Superintendent of the Washington Asy¬ 
lum and Jail, Washington, D. C., respondent 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Findings of Fact 

(1) I find that the petitioner is under indictment in this dis¬ 
trict in Criminal Cas No. 73086, charging a violation of Sec¬ 
tion 11, Title 18, United States Code. 

(2) I find that on January 12, 1944, this District Court is¬ 
sued a writ of habeas corpus ad prosequendum directed to the 
Warden of the United States Penitentiary at Lewisburg, Penn¬ 
sylvania, and the United States Marshal for the District of Co¬ 
lumbia, commanding that petitioner, who was then detained 
in the United States Penitentiary at Lewisburg, Pennsylva¬ 
nia, be produced before this District Court to stand trial on 
the above-mentioned indictment and immediately after the 
conclusion of the proceedings in the District Court to be re¬ 
turned to the United States Penitentiary at Lewisburg, Penn¬ 
sylvania. 

(3) I find that pursuant to the above-mentioned writ of 
habeas corpus ad prosequendum, the petitioner was brought to 
the District of Columbia and committed to the District of Co¬ 
lumbia Jail. 

1 (4) I find that the petitioner is presently confined by virtue 
of the above-mentioned writ of habeas corpus ad prosequen¬ 
dum and that service of sentence imposed in federal court in 

(14) 
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California is running without interruption, and is not yet 

I find that the petitioner does not allege that he has 
exhausted his remedies, by appeal otherwise in region to; 
his conviction and sentence in the Federal District Court ofj 

California. 

Conclusions oj Law 

(1) I conclude that the petitioner is confined in the District; 
of Columbia by virtue of the above-mentioned writ of habeas 

C0 ( P 2 TI^concwTtStoview of the fact that the petitionee 
is retained in the custody of the United States Distnct Court 
for the District of Columbia solely by virtue of the wn o 
habeas corpus ad prosequendum issued by this court on Jan¬ 
uary 12 1944, that this court should not, on the petitioner s 
own writ of habeas corpus ad subjiciendum inquire into com 
victions of the prisoner for other crimes in other d^tnet courts. 

(3) I conclude that in view of the fact that the petition^ 
is restrained in the custody of this court solely by virtue of the 
writ of habeas corpus ad prosequendum issued by it, that this 
court should not, on the petitioner’s own writ, test his restrain^ 
in the Federal Penitentiary upon previous convictions pnor to 
being placed in custody in the District of Columbia 

(4) I conclude that the District Court of the United States 
for the District of Columbia is not the proper forum to test 
the legality of petitioner’s convictions in the state Court fqr 

the Southern District of California. 

(5) I conclude that the writ of habeas corpus should be 
quashed and petitioner remanded to the custody of respondent. 

Signed, this 9th day of July, 1945. 

James W. Morris, 

Justice. \ 


In the District Court of the United States for the District of . 

Columbia 

Habeas Corpus No. 2887 

Robert Noble, petitioner 

v. 

c. O. Botkin, Superintendent or the Washington Asylum 
. .and Jail, respondent 


* Tfe.* ORDER 

This cause having come on to be heard upon the petition, the 
answerVreto and the argument of counsel, it is 

■»>- C S2 w. ' 

Justice. 


Exception of Petitioner noted. 


J. W. M., /. 


( 16 ) 


V *>vr«ii«fNT fnintin* orricei i»<» 




